
  

  53756-81248 4891-9462-1025.2 

Portland  |  Bend  |  Vancouver, WA  |  jordanramis.com 

Jamie D. Howsley 
jamie.howsley@jordanramis.com 
WA Direct Dial: (360) 567-3913 
OR Direct Dial: (503) 598-5503 
 
PACWEST, 27th Floor 
1211 SW Fifth Avenue 
Portland, OR 97204 
T (503) 598-7070 
F (503) 598-7373 

May 5, 2023 

VIA EMAIL ONLY 
 
Hearings Officer Joe Turner 
c/o Chris Liu, Land Use Planner 
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1600 SE 190th Ave.  
Portland, OR 97233 
 
E-Mail: lup-hearings@multco.us  and 
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Re: Appeal of Lightcap Lot of Record Decision – Final Argument  

Dear Hearings Officer Turner: 

Following up on the April 14 hearing and the open record submittals, this letter is to present the 
applicant’s final argument. 

The Lightcap property in 1985. 

In the first open record period, the applicant submitted additional maps and a recorded deed to 
illustrate the affected properties as they were created in 1985. But if the Examiner looks at the deed 
history in Exhibit A4 the same legal description for Parcel I (Lightcap Parcel) exists in the 1930 deed 
from Miller to Miller, the 1963 deed from Miller to Miller (which does except out area for United 
Railways Company), and the 1985 conservator’s deed from Mathews (estate of Miller) to Bernet.  
Bernet then carved off a portion of the Lightcap parcel to sell to Looney in 1985 as evidenced in the 
deed from Bernet to Looney in Exhibit A.  The later 2011 deed from Brian Lightcap to Andy Lightcap 
shows the historical description of the property from the 1930s and then excepts out the parcel Bernet 
sold to Looneys.  Parcel I existed prior to 1985, albeit with a different configuration.  The Looney 
parcel was carved out of Parcel I.    

The County decision agreed the subject parcel was created in 1985: “[t]he subject property was 
created in November of 1985.”  Again, the northeast property boundary of the Lightcap property is the 
boundary between the Looney and Lightcap ownerships, and the only boundary which the county staff 
challenges. No other boundary of the Lightcap parcel has changed since it was deeded to the 
Lightcaps almost forty years ago.  The subject parcel was owned by the Millers who sold to Bernet, 
and predated county zoning.    
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The Lightcap and Looney common boundary. 

The lot line adjustment deed recorded in 1993 shifted the common boundary between the Lightcap 
and Looney properties, as illustrated on the contemporaneous recorded Survey No. 53807.  That 
ownership is unchanged since 1993.  The County already acknowledged that common boundary as 
being lawfully established by recording the Looney partition that clearly references the 1993 deeds, 
and the boundary monuments from Survey No. 53807, on the face of the plat.   
 
During the second open record period, the County submitted a memorandum arguing that under ORS 
92.178(3), the County’s approval of the Looneys’ application to legalize their lot which had been 
unlawfully divided does not affect the legal status of other land, including the Lightcap parcel.  We 
agree. 
 
However, the Lightcaps do not contend that the Looneys’ approval and plat affected the legal status of 
the Lightcap parcel by operation of law, or the Lightcaps’ “land” in the parlance of ORS 92.178(3), as 
the County memo suggests.  Rather, the Lightcaps submitted this new land use application to confirm 
their parcel was lawfully established.  Said differently, the Lightcaps do not contend the Looney 
approval and plat automatically rendered their property as lawfully established.  Rather, the County’s 
approval of the Looneys’ application and plat lawfully established the common boundary between the 
two properties.  A common boundary is not “land” within the meaning of ORS 92.178(3).  Therefore, 
the County’s argument misses the point.  
 
The County’s approval of the Looneys’ application was implemented and effectuated by recording the 
Partition Plat No. 2019-010.  The plat confirmed that the prior 1993 deeds and the contemporaneous 
recorded Survey No. 53807 established the common boundary between the Looney and Lightcap 
properties (and between the Looney and Wagner properties), because those deeds and survey are 
expressly identified on the plat as the instruments which established the common boundary.   
 
The County essentially claims that lawful establishment of the common boundary for land use 
purposes through a partition plat only means the boundary is approved for the Looney parcel.  But 
that argument conflicts with the statute for recording a plat or survey.  ORS 209.250(2) requires every 
recorded plat or survey to identify all instruments for the surrounding properties which created the 
perimeter boundary of the platted or surveyed property.  ORS 209.250(2) expressly requires that a 
recorded survey must:  
 

“explain * * * how the boundary lines or other lines were established or 
reestablished and must state which deed records, deed elements, survey 
records, found survey monuments, plat records, road records or other 
pertinent data were controlling when establishing or reestablishing the lines.”   

 
(Emphasis added).  That is how the county surveyor ensures there are not gaps between property 
boundaries, or overlapping boundaries, prior to recording a plat or survey. 
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To that end, the face of Partition Plat No. 2019-010 shows the recorded deeds for the Lightcap parcel,   
on the Lightcap side of the boundary, and lists in table form both the Deed References and the Survey 
References.  And the plat describes the Looney deed references, including the 1985 deed which first 
created the Looney parcel.   
 
To conclude on this point, the County approved the common boundary in the Looney application and 
partition plat.  Now, in reliance on that one lawfully established boundary, the Lightcaps apply to 
confirm the lawful establishment of their entire parcel of land, for which none of the many other 
boundaries have ever been in question.  This merely ensures that the Looney’s no longer have an 
interest in Lightcaps’ land and vice versa.  And nothing changed the fact that Parcel I had been a lot 
of record prior to Bernet carving a small portion off for Looney.     
 
ORS 197.307(4) applies. 
 
The County memo also argues that ORS 197.307(4) does not apply because the proposed housing is 
outside the urban growth boundary.  The flaw in that argument is that in 2017, through Section 5 of 
Senate Bill 1051, compiled as Or Laws 2017, ch 745, the legislature changed that statute to extend its 
protections to all housing in Oregon.  Warren v. Washington County, 296 Or App 595, 598 (2019) 
(attached).  The needed housing protections of ORS 197.307(4) protect this application for housing 
from subjective standards and criteria. 
 
The County erroneously applied subjective criteria to this application. MCC 39.3005 Lot of Record – 
Generally was applied in this decision and is not clear and objective because it references compliance 
with “all applicable land division laws.”  The County decision agrees with the applicant that the subject 
parcel was created in November of 1985.  However, it concludes “the subject property did not comply 
with all applicable zoning laws in 1985” without specifying which laws applied in 1985, without quoting 
from those laws, and without demonstrating that they can be evaluated in this application in a clear 
and objective manner.  For example, the County decision notes that there were exceptions to the 19-
acre minimum lot size in effect in 1985, but fails to describe them, explain why they did not apply in 
1985, or demonstrate they can be evaluated objectively 38 years after the fact.  
 
The applicant’s view is that the general reference to “all applicable laws” in effect 38 years ago is not 
clear and objective because determining which laws applied that far in the past requires extensive 
legal research of both historic county codes and historic state laws, which must be interpreted to 
determine whether they apply.  Said differently, MCC 39.005 does not identify by citation any 
particular county or state law(s) in effect in 1985 that must be applied to this application.  Any code 
like MCC 39.3005 which must be interpreted in order to be applied is not clear and objective.  Group 
B, LLC v. City of Corvallis, 72 Or LUBA 74, 87 (2015) (a code standard which must be interpreted to 
determine if it applies is not clear and objective).  Clearly in this case the County decision interpreted 
MCC 39.3305 to determine which provisions of county and state law circa 1985 did and did not apply. 
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For the foregoing reasons, we believe the County’s denial of the application is erroneous.  Thank you 
for your careful consideration of this application and the appeal. 

Sincerely, 
 
JORDAN RAMIS PC 
 
 
 
Jamie D. Howsley 
Admitted in Oregon and Washington 
 
Attachments 
 
cc: Andy and Lisa Lightcap 
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